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INTRODUCTION

911 Lagistoure, H e
the Commitiee on Criminal Jurisprudence. The Commitice membership includes the following
members.

Representative Temy Keel, Chast
Reprseutive Debble R, Vics Chai
Representative Paul Moren

Represnaive Ten
Re; Ao
Repreenaiv Jan Mo Excar

2 Secti i X .
ll matiers pertaining to (1) criminal lw, prohibitioas, standards, and peralties; (2) probation and
e

and {5) the Office of State Prosecuting Altomey and the Texas Sate Council fur Inerstate Adult
Offender Supervision.




ON CRIMINAL

INTERIM STUDY CHARGES AND SUBCOMMITTEE ASSIGNMENTS

e methods by whichrestinion s colleted o s o vicimsof crime nd the

Compensation to Victims of

‘Examine the issue of reciprocel d-mm.y 0 crmunal cases.,

. Tegal ivilliabili fora
d

Torc secks o entr residence, dweling, of vehicle.
i by the City of Dallas and investy

have been committed under color of law by local government, (Joint interim Charge with
House Committee on Genera Investigatiag sad Ethics)
« Monitor

§

On October 20, 2005, pursuant to Rule 4, Chapter D, of the House Rules, the Subcommittee on
i is formed. it s as follows:

Rep. Aaron Pena, Chaie
Rep. Debbio Ruddie, Vise Char
ep. Paul Moreno,




RESTITUTION




CHARGE

Ine Co

‘methods by
soirsed 1o it of o and the Compersaton s it of Cine Pt

dopted th ime Victims Instite of
Restitution in Texas, A fo the L
prsbimpoiteen Johnson, lhong Yun, and Amy Proctor.

10 200, S f e Hous ofRepainativs Tom i Highlighied
e 70t

pp!

i fctims of crime and (1rough] the C ion 0
Victims of Crime Fund.  The purpose of this repor i to provide background
i in Texas.

Glen Kersber

Coime Victims' Insiitue

INTEXAS: A APPROACH
The concept
restitution, s
i y victims, and
other ‘stakeholders’ - just
dnly i i as wellas
Itis under the e, keeping i
report.
Resaion tocrime vic Toog history. Mosaic Law, the C: d
pirded 12t centry,

however, crimes were gradually viewed 1 o agsint he King s pese ather han sgunst
than pay

restitution 10 8 victim who was sctually violaled.

1 Cradic, . 2009). ntem Sty Charge. Tenat Hovse of Represenclives 90 Legiatuce. Rerieved, e 10.

o Lation, aapplcaan, 41 EQ

ke L & Sl €. 5
Los Aol A o,
3VanNen, D. (1950 Gutnvay, B, and Hosson, ). & At ot
cociann (55 118 New Yorks Wiow T e




ssue of esttution was

n, s were
fines and imprisonment, Increasingly, restitution i

victim began o be
courts:*

- s

the “invisible”

Beginning inthe 19705, however, these forgotten et m:mmgly inlluenced Americe's

conscience. The victims'

Since 1972, when the first modern in Teinaion
inthe the US.

CURRENT PRACTICE:

According to Akers & Selles, resttution has three speciic goals:

First, i ne
i and
i injusice. Second,
offenders' behavior.
ofenders” behavior
Third,
aspects,
probaion*
Al three goal cedures. These
inerrelaed; is be i ddressed, the others are likely
0 be et as well
“The idea of restituion i i .
PoAre ¥ v

| Moreover, researc
restitution rehabilitates and reduces recidivism of offenders” **

cimio: Restnson, eboson, d e g process (. 295307). b
S Hilebrand, . (1590 Rewnso 0 vitm i i 0 1980, . L, . snn..nn-mrm
s, progrnm (o, 188200, Thowssnd Ok CA:

Justce Quarery,

Pt




Restitution is cerainly important,
convicted. Cx ty i

Unfortunately, many g

many as 50% of vi [ e for example,
approximalely half of all

According to » receat repor, one out of every eight robbery victims s lkely to recei
restitution.'? Worse yet, ot el offenders are ordered to pay restifution and, of those who e,
many do not fully comply with the order.

the vicum i

violent

Thus,
criminals. A

15%." W
than hedolr vlue o e s, Teas I T gt rde efendants o py
y must

state theitreasons for tbe record.”

* injurles and 0. fui order of
restitution. When i i
i Jigstion. H pre-
sentence
sie thei phys ological, ional injury i p fler an

H
nplun e e et tof damages thal victims experience. For cxample, unforesees finucial
Greater effrt s
nly
s way will g e bl o order resrtlon ht adeses the bt expericnced by icins

RESTITUTION ISSUES

Despi

. To recify this, many

vy, 190 Corm

Galaway. B, nd Hudon, . (s, i e resitution, and
nmﬂmmtﬂ mm) Newra m Willow Tree Pres.

Newvork
S vt
10 Frvay L, & 1990) Explis
o Galeny. B, and Hocbors 1 (£0 ol
(9P 183.206) New York: Wikow Tree Presy
11 Comen, . G004 e vt s oo viciolgy, i, CA: Wadeworth.
120w 1oL 1996, Wahagion,

/U Depanoe s
13 Tex.Code Crm Pro, Ant 42037




s vt st b e ety et of e by oo Ty o wa

d crcasingly.
state policessnd avs e addresein tese concers.
Offeaders® Abilty o Pay
Many victim s ai i

inuton. Istead, they maimain s fnancial ablity should be taken
time of the resiuon o, s th offender
chungsovr i his argument, the 79th Sess

o Tows Legsitue removed
e rquirement urmm udges cosidea defpda’s ity o pay when detining he

Contrversycontiaues o this s, howeve, Offemlers who do 10 b adesateresources 0

hysical health i ir abil ply with A
study by the B i that pay should be
offenders.'*

i , bt offenders as well ity as  whole also
o f iom i e ot o
i Ervinand

Schncider suggest thel with regard to juvenile offenders:

restitution tnvolves a continuing, tangible, posiive action by the youth that

o 7 ot
rewarding the juvenile for actions taken

“This Isin i
00t violating the conditions of probation.

14 Levin, M. (2005)

15 Hudson, I B (197 o Hossi . oo ey, B (B, Comseriog
e i ludmummmmmvmmnmnmnlw 3-44) Spuigheld, . mm

e Assciaion
Vo B & o, Soratow 10

2050 i Stmn Spea ot 10




‘Payment of Restitution

by poy rdered. i .
A by the American Bar tion showed
that only 1! Sumilerly, i
oveta hreysar perod in Cook County,linls was  mers 34% I Pennyvani 41% o
po i i haif “in
Texas, the L Boand™ estimated th ordered is
i The average dollar amount
collected for victims in Texas from 1989 1o 2003 was spproximating $45 i
restitution
. For exemple, be
who e likely to defeult on their payments.
Outlaw & Ruback® presumably
Likewise,
loyed, and wi i tess lkely 1o comply
P i Ihough AR did
i i % comply
! e mirics,hve
irat, those

wibo are most likely 1o carry out po wn males who. memphy\-d, e It ot v

In additi fuc another fFects resttti
paymeat i ision %77 In T i

Parole Division of the Te iminal Justi
this issu

Collcting and Dispersing Restitution Payments

21 See S0, et L. Supea Note 16,

2 Lorige, 4199
ook Counry Adah Pobenos Depertment

:ls:m\«lnuh-kmy.hm7

st i gl S
25 S Gulaw 2 Rulmck, Supra Mol 7.
Kiin,A. (1988 e
27 Soe Gulaw & Ruback, Sty Note 7
28 Sec St t l. S Nete 16




voluteered. 1 i ictms. Therefore, victim-

ity
fees, wcluding fir n
fecs, and
d officers’ slarics. contains
18 conditions, whi * ability it »
A related issuc

vitins becaue ey caml beocated. Eacnymlbonlslm ion of the money coliested goes.

unclaime
v ot e s i vight and has been pubiioy

Maay it ofcrme e Saanciallp o the Crime Vi’ Compnsanon i
(CVCF). However, when they

could be prevented by
‘payments by offenders.

Revocation

bt wrgu for

However, p n doing so: victim
restitution is i i long with the associsted
coss 1o the stai by

ofall TDCY ade

violations  Therefo

needed

RESTITUTION LAWS IN TEXAS
The s J i i variety of
situations " However, the fssue here i not targeting offenders for restitution. The problem lics in
the T that Texas, a3 wellas most olher siates, has it

onders. i

for restitution i only about 50% in Texas.*

Weshingon, D.C : U.S, Departneat ofJustice.

31 Tex. Code Crim. Pros, AL 42037
3 ¥




Firs,

time period Mmhnmn (iFappl
nd of a plson term. This nwldﬁ S saiin o o i 0 o
obligation. Also, f the court probation or situt

parole. Th

Teus lien in order 1o tution is paid by the
offender ossets ens, the
victin bas priori  l propery

Finlly, the Texas Legiskature reccnily passed Acticle 103,033 of the Texas Code of Criminal
lection I s passed i

than 50,000,

in the law. The Office of

program
Court Administra it ude

Fees as well as restit

n orders.

RESTITUTION LAWS IN OTHER STATES

Aditional methods victims of

crime,
Enforcing Orders of Restitution

ber of taken i

2, e

1TenCorim . A 207 1, 0
34 Tex Code Crim. Pros. At 3

35 Tox o Gt P A 4207 01
36TonCo G A 41225205 9
37 Tex Code Crm. Proe. Art.




T nced with P

£
et Teaas ol For exumple, Wiscongin l eqic tht  separesoun e st up
restituion.” r or betertracking of
plnce In Mich ion o par
case years. This
i oade o Ui, i N
defendant does not make required restinuion paymens.

» : plans. In
‘Massachuscits,a victim ha the right 6 th resttuton payment schedule and the ontact
i orders % Thi

ietim to monitor compliance as wel,

hich arc inkended 10 80 10

the offender, o be taken fot restiution peyment purposes. In Colorads, anylttery wirings mey
gan

Wiscansin* i 51

Tawa, any itstion payment.* Iowa also

the money.*”

pm. kp 1 LT

ey b ke for estiution payment. Th law allows Fox p 0 Ay e
o s riers wages o e it v sho b s  Allhough Tes doe bve
aprogam
i oo e

Prabtion and prole Many s, inlacing Teas, lowfor it b svoked or
ded i€ Washington

for

50 Toxas Compaolk of Pubbs Aceourts, 2001




restitution s poid.

wnder the
For example, Virgini
for B *10 Utah, bill into taw that requires
that, “Judgn i
for the offense "
sought " Also,

unpaid resitution.

Investigating and Preserving Offenders’ Assets

Not only is it impor

assets, Texas
sources of restintion payment ** However, thi

formanon islimited to the courts and

com: L“m
Californ 2 income, and
i information.”™ i
‘rovisions thel are in place until sl restitution i pai
Although ! assets i g
for restitution, ita
> Georgi
simila Law * i
ilin
indgmen.
RECOMMENDATIONS
‘The Offeader’s Ability to Pay Restitation
Reteved e,

au

52 Va. Code 1462395
53 Uah 5.5, 150 763402 (5),

56 U.5. Deparment of Jusee Office or Victmsof Coupe (2002, Ressttion’ Making 1 Work. Retneved e 9,
2006, i Code §

55 Suprn
12024

57 Kan Sat. Asn. § 5043
58 Cal Peca Code § 1555

59 Georga Code Tile 17-10-L1 33,
8041 Pa. Cons. Sl Am. § 9728



pr
For example, one concern
’s ability 1o pay whe i
i ability 1o

i
itution, it

hey deserve. Hoy

itution o order.

pay will lead to
st i
is i line with the < i
‘whal s deserved, and the abilty of an offender 1 pay.

Tews
s of et e e be. wmd:mblz dum(lly among
alage

i
s i m«:mmmm
evalustion of sn offender's abiity 1o pay.
o Legisan
o “The offenders
ability [ it
ondered
. R e offncer,
ciuding fnes amdfes.
ince & umber of jusiicsenitie shae esponsibilityforrestution (.2, cours, commimity
jon 4 the Crime Vietims
¢ n Pogres N

sales have already establisbed avtomated sysiems.
g collecring. and

‘payments. This would also limit the aumber of victims who are pald both by offenders
and from the CVCF.

Accessiog Offeaders’ Assets aod Payments
An increase in

lumited
ways to collect mouey may improve collection.

€ & Raback. R 1. (1999)

S Ol for Vickens of e, Sepea Note 29




while

. s e refunds, 3

These

Some jud

(CSCD) or by a public o private vendot under m.um with the department A CCF pmvﬂux
with the sim of modifying.

crimioal bebavior and restoring victims of crime

parti among CCFs i

©
d, most i by making

restitulion payments to thei victims.
the cosl o rvsking

e
I\rwzr e o ose i 4o o Himers, g b3 ok b Gt et

pis
fable for CCF.
areas of thesiae
istoh  wage-caming
prison watls. Of partculr i th regard
is the Prison Industry c
tics for prison inma

through i

‘wages and. uq.n.; ksl il I Texts, ot st 10perent of gross vages cared
Prison Industry Enhancement Program esivion. Howeves, ailiation of te
PIE program s limited.

T esidentl
elony probation revocatons in Teus. At Aubor
€5 See Community Justice Asivce Divisks, Supr Note 61
ebld
7 Mk, P. 2006
VL3004 am

"



incarcerated

folliwed by all oiher needs,

Preserving Offenders’ Assets

propertyfassets that can go toward unpaid restiruton
. k i cango
toward unpaid restitution

Duplicating Payments

Compensation Fund. This can be atibuled to several ssues:

e s very Ji i (0AG)
and the CSCD. Ofen the OAG does not have information that the detendant has been
i bas

appli ny assistance - As a resul, they both p
i i is i k. The victim
y
2 The pr orthe
50D wha e b becn ordered and ts pupose. The reshtution i ondered i
Tamp sum with
the compensation fund.
Crime ¥ictims® und
und. Here again,
could help correct s problem
‘The Role of Probation/Parole Departments
Genenll, i e sk coll This

by To. o 3

fees Yet, more specific measures may b h:\vfu\mw:ll



anit for the collection of restitation.

offenders who have not flfilled restitution reguirements

i o
offender, Jor the offcer
restitution.

Enforcing Restitution

In sdditon
‘measures, the following proposals o suggested:

. i el remedies,
e . dental of

o
+ Ofnders ivers- lcenses
ited
Ofend

of the offense

Dispersing Restitution Payments

public it i i i 3
and

ES
unclaimed by vietims.

] &

matling address changes.

CONCLUSION

I i
the ovenall i i h. Despite the problems
fated i

yet more can

states, Te
be done. I i
reform in Texas




Crime Victims' Intsitute website o
e crimevictmsmstitute.org

The Crime Victims' Insticate

Sam Houston State University

Crimial Justice Centet

Hunsvile, Texas 77341-2180

phone: (936) 264-3100; i (936) 2944296

Ve cnmevictmsinstitute org



RECOMMENDATIONS

ABILL TO BF ENTITLED AN ACT
relaling o providing the attomncy general with copies of felony judgments that contain certain
restituion orders.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Article 42,01,

read as follows:

September 1, 2007, A 1,2007, i covered by

the aw 15 continue i that

purpose.
SECTION 3. This Acttakes ffect September 1,2007.



ABILL TO BE ENTITLED AN ACT

1 victims of cime fund.
BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subchepter B, Chapier 56, Code of Criminal Procedure, s amended by adding
Article $6.531 to read as ollows
Af.56531. PULOT STUDY REGARDING DEFENDANTS ON COMMUNITY
@

the s
(€ i
sreis and motan o computrized dpiabase o
W



SECTION 2. This Act takes ffect September 1, 2007,



ABILLTO BE ENTITLED AN ACT

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION | Anicle 42.037(b)2), Code of Crimms! Procedure, 15 amended to read s

follows:

(2) If the offense resulls in personal myury to & victim, the court mey order the
defendant to make restituion to:

(A) the victm for any peouniary loss [exponses]incurred by the victim as &
result of the offense, including a pecuniary loss based on;

) and related

nfered i i Jaw of thg

a

i) income Jost by the vietum 5 8 result of the offense; or

(8)
‘compensation 1o or on behalf of the victim,

SECTION?

catered on prember 1,2007. An itution that i 8
2007, is govemed by the lew in effect on the date the order was entered, and the former law is

continued in effect for thar purpose.

SECTION 3. This Act takes effect September 1, 2007.



RECIPROCAL DISCOVERY



CHARGE

Reportsubmitted by the Subcommittee on Reciprocal Discovery
Represemative Aaron Pebs, Chair
BACKGROUND OF THI

D - B y
information about the case from the otber party

ich a party
der (0 essis in preparation for rial, There is
mis H The U. S, Supreme.

2 Brady v Marsland tha

1o guilt or innocence or

punishment. The normal pr
the defendar,

in the action.

The current 30,14, €
ly 0a the prosec

or other privileged materials,

In Texns, thereft iscovery
o

Curreally, many i hi
i Examples i Florids, i which
P atype of opLin system.
discovery, i i then the
. Reciprocal

efficiency in a criminal proceeding,

During tbe 79t Reglr o
i Y thelast forty years.

disclose 702,703, and

705, Texas Rules of Evidence.) islatic

on September 1, 2005, i angusge which could i o

allow a court
£00d cause. The second, Senate Bill 560, proposed o cresic aa opt in reciprocal discovery

2



. ngs .
the support from both prosccators snd criminal defense eroraeys, it did not pass.

it
under current law

the parties i
for both sides in the i it of personel
inform Texashas an

ation
extremely low rate of etalation.
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The Committee was charged with shudying the legal protection ogainst cruminal
person

. dwelling
or vehicle

BACKGROUND OF THE ISSUE

i .
protect himself against another's se or atiempted use of valawibi force.* In some instances, a

unlawful deadly force by the sggressor or Lo prevea the immineat commission of sggravaled
Kidnapping, murd 1 bber

Statutory Change Requiring a Dty to Retreat

In 197, iy

vieti's mind. This satutory change, s noted by the Texas Court of Criminal Appeals, eversed

the face of an sftack. While affimir , the court poled that “one of the
most drastic changes made 1 the new penal code” and that it had its basis in the common law
dostrine of *retreat to the wall However, the court also noted that thi as first
recognized before the use of guns when the weapons used were fst, sticks, and knives.”

scveral notablc cascs,including Renn v, State and Brown v. United States, which in tum relicd on
Beard v. United States, In discussing Ren, the court noled that is prior mling bad not only
bt d conti

is past” ™ Furthermore, in Brawn v. Uniled.

Beard, United

States (158 U.S. S50 (1895))."
i Holmes wrote

61l coe
33 Pl
S Sem 5605247641576

T
72 Ren S 64 Tex . 38, 14359167 (191
T3 e U S 29 05335 (1931




“Detached reflection cannot be demanded in the presence of an uplifted knife ™™

the duty o retreat pply 1o n actor who P
s hebitation of the actor."™

Recent Legislation
Ot

inthe fce of 40 atuck Mast rcenly, e Sle of Floria eeived aseaion or
:nmlmg kg)l-lmn Known s he Casle Docrine™ The bass oftis dociis, s nced n

it

= Y ks per

The Texas o ed
vehicle, plae of business, or place of cmploymeal against orcibl, unlaviul intruders Instead,
Texas juries must decide Whether viclms' actions to protect themselves and their famities were
“reasonable” or "becessary” under te circumstancs.

In contast
a person’s , and therefor, &
person may force - it criminal. Florida lsw

bas a right Io be. Victims no longer need to put forth evidence showing that they believed such
deadly force was immediately necessary, or that such a beliel was reasonable, if they were

they kne
bich occurring. beliefin the need for

i icles. Both

L ind Missis
‘places of business and places of employment

While Texas
Loz men, nmmmmmmn . Aumvdl.-wsnnvmo justfably uses
force open fo & civilaction filed by the

fuil proof i Tower than that in
crmnal ey sill be sued by an

75 i, e Cote
76 SB 436, 2005 Leghalatre



be criminal.
lisbilty.

ABILL TO BE ENTTTLED AN ACT
relting o i s of force or dealy foree in defense of & person.
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 9,01, Penl Code, is amended by adding Subdivisions (4) and (5) to
read as follows:

) 7 i by 3001

(5) "Vetugle” has the meaning sssigned by Sestion 30.01

SECTION?2. Section 9.31, Penal Code,

Subsections (¢) and (1) 0 read as follows:

when and 10 the degres I osior ) reasanably belicves the force is immedistely nesessary to
protectthe actor (hetmseH] against the other's usc o attempted use of unlawfol fore. The aetor's

bliel

reasonable if on foree was

ussd;
w snlawfully. the actors

habrasio, vehicle, o place ofbusimsss o cmplovment




@

hubi ehusle, of placs of b
@ 1
I i, robbers.
€A ho. has
o
the actor failed to rereat.

SECTION 3. Section 9.32, Penal Code. is amended 10 read as folows:

Sec. 9.32. DEADLY FORCEIN @)

deadly force against another:

(1) ifhe actor
931 and
@
[63) when is
mmediately necessary:
[ [himeehf]

unlawful deadly foree; or

® ©

rd J assault robbery,




Lagtivity ol he time the deadly force

‘not consider whether the scior failed 0 rervat,
SECTION 4, Section 83,001, Civil Practice and Remedies Code, is amended (0 read g5
follows

Sec. §3.001 AFFIRMATIVE DEFENSE. It is an affimmative defense (o # civil acuon for

ages i i s



1 Codel

. "

SECTION 5. Chaptes 83,
B3.002 to read as follows:

See. 83.002. COURT COSTS, ATTORNEY'S FEES, AND OTHER EXPENSES, A

the s, and other reasonabie cxpenses,
SECTION 6. (s) Sections 9.31 and 932, Penal Code, s amended by this Act 2pply orly to
e 4on s Act befors the
law in effect ited, and the
Lormer Taw . ispupos P

committed before the effective dale of this Act if any clement of the offense occurs before the

effective date.
(b) Section 83,001, i Act,and Secti
8,002, Civil
accrues. A
nd thet
effect for that purpose.

SECTION 7. This Actakes efect Sepicmber 1, 2007.
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The Comminee, was

Ihis rcport was issued on February 28, 2006. For a copy of the Committecs' findings and
oo please viit the following website
Crimipatiur.

ar



